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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

)
)
)
)

NOS. 46682-2019 & 46683-2019
ADA COUNTY NO. CR0l-17-40189 &
CR0 1-18-13465

)

)
ABEL DANIEL HIDALGO-VIALPANDO, )
)
Defendant-Appellant.
)

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Abel Daniel Hidalgo-Vialpando appeals from the district court's Order Denying Motions
for Reduction of Sentence in each of his cases. Mindful that he did not provide new information
in support of his Rule 35 motions, Mr. Hidalgo-Vialpando asserts that the district court abused
its discretion by denying his the motions for a reduction of sentence.

Statement of the Facts & Course of Proceedings
On January 16, 2018, an Information was filed, in CR0 1-17-40189, charging
Mr. Hidalgo-Vialpando with burglary, petit theft, and driving without privileges. (R., pp.23-24.)
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A few months later, on April 9, 2018, another Information was filed, in CR0l-18-13465,
charging him with grand theft by receiving, obtaining control, or possessing stolen property and
malicious injury to property. (R., pp.105-106.) Pursuant to a plea agreement, Mr. HidalgoVialpando entered a guilty plea to burglary, in CR0l-17-40189, and grand theft, in CR0l-1813465. (R., pp.50, 52, 113.) He was sentenced to unified sentences often years, with five years
fixed, in each case. (R., pp.59-61, 130-133.)
Mr. Hidalgo-Vialpando filed a timely Motion for Reconsideration of Sentence in each
case. (R., pp.63-66, 134-140.) The motions were denied. (R., pp.67-68, 141-142.) He then
filed timely appeals from the district court's Order Denying Motions for Reduction of Sentence.
(R., pp.70-72, 144-146.)

ISSUE
Did the district court abuse its discretion when it denied Mr. Hidalgo-Viapando's Idaho Criminal
Rule 35 motions?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Hidalgo-Vialpando's Rule 35
Motions For A Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 3 5 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987) and State v. Lopez, 106 Idaho 447
(Ct. App. 1984)). "The criteria for examining rulings denying the requested leniency are the
same as those applied in determining whether the original sentence was reasonable." Id. (citing

Lopez, l 06 Idaho at 450).
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The Idaho Supreme Court has held that, '" [w ]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence."' State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). In order to show an abuse of discretion, Mr. Hidalgo-Viapando must show
that in light of the governing criteria, the sentences were excessive considering any view of the
facts. Id. (citing State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by

State v. Brown, 121 Idaho 385 (1992)). "When presenting a Rule 35 motion, the defendant must
show that the sentence is excessive in light of new or additional information subsequently
provided to the district court in support of the Rule 35 motion." State v. Huffman, 144 Idaho
201, 203 (2007).
Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court:

( 1) correctly perceived the issue as one of discretion;

(2) acted within the outer boundaries of its discretion; (3) acted consistently with the legal
standards applicable to the specific choices available to it; and (4) reached its decision by the
exercise of reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Mindful that he did not provide new information in support of his Rule 35 motions,
Mr. Hidalgo-Vialpando asserts that the district court failed to give proper weight and
consideration to the information provided in support of his Rule 35 motion and the mitigating
factors that exist in his case and, as a result, did not reach its decision by an exercise of reason.
Although he did not supply new information in support of his Rule 35 motion,
Mr. Hidalgo-Vialpando did provide an affidavit in support.

(R., pp.64-66, 134-136.)

Specifically, he noted:
6. Defendant submits that this Court was aware that he was a drug addict as well
as the deputy prosecutor and his court appointed attorney having such knowledge.
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7. All of Defendant's crimes were drug related in order to support a habit.
8. Defendant was receiving medication for his drug addiction and had a sponsor.
9. Drug addition [sic] is recognized as a disease and a "disability" under the
Americans With Disabilities Act.
10. This Court had at its' disposal the use of drug court and intervention but failed
to investigate, consider or inquire into the feasibility of such sentencing for
Defendant.
11. The Defendant has several medical issues and is 64 years old.
12. Defendant has no family but, he does have a sponsor and would be welcome
in a drug support group.
13. Defendant is not able to get the help or support he needs in prison for his drug
addiction and his medical care is based upon money by a medical care provider
who is a "for-profit" corporation.
14. Defendant would ask this Court to reconsider the length of the sentence due to
his age and medical problems and consider drug court and drug programs in
society as an alternative especially in light of the fact that the IDOC is 20% over
capacity, there are over 1000 convicted persons throughout the State waiting in
jails to come to prison.
(R., p.65-66, 135-136.)
Additionally, he asserts that the district court failed to give proper consideration to the
mitigating factors present in his case to include his poor health (PSI 1, pp.3-4), metal health issues
(PSI, pp.18, 24, 28), and substance abuse (PSI, pp.18, 25).
Mr. Hidalgo-Vialpando asserts that the district court abused its discretion in denying his
Rule 35 motions. He asserts that had the district court given proper weight and consideration to
the information in his affidavit and the mitigating factors present in his case it would have
granted the Rule 35 motions and reduced his sentences.
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For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as "PSI" and referenced pages will correspond with the electronic page
numbers contained in this file.
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CONCLUSION
Mr. Hidalgo-Vialpando respectfully requests that this Court reduce his sentences as it
deems appropriate. Alternatively, he requests that the orders denying his Rule 35 motions be
vacated and the cases remanded to the district court for further proceedings.
DATED this 3rd day of June, 2019.

/s/ Elizabeth A. Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3rd day of June, 2019, I caused a true and correct copy
of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Kylie M. Fourtner
KYLIE M. FOURTNER
Administrative Assistant

EAA/kmf

5

